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Preface 


On July 25, 1989, Government House Leader and Minister of Mines the Honourable 


Sean Conway proposed the following resolution: 


That in view of the fact that in 1985 the Standing Committee on Procedural 
Affairs and Agencies, Boards and Commissions reviewed the work of the 
Ontario Human Rights Commission and made proposals for reform; that 
following further reviews and amendments to the Ontario Human Rights 
‘Code, the government introduced major changes in the mandate and 
structure of the Commission and provided substantial added resources to 
the Commission to implement these changes; that a report prepared 
recently for the Ministry of Citizenship that reviewed and responded to the 
allegations regarding certain staffing and financial decisions made by the 
Commission; that the Chief Commissioner resigned in May, 1989 and 
Catherine Frazee has been appointed as Acting Chief Commissioner; and 
that a new interim Executive Director has been appointed, the Standing 
Committee on Government Agencies is authorized to review the operation 
of the Commission, including the report prepared for the Ministry of 
Citizenship, taking into consideration its new mandate, structure and 
increased resources and to review and assess the future mandate, role and 
structure of the Commission with a view to making recommendations to 
strengthen the Commission’s ability to carry out its mandate; And, for the 
purposes of this Order, the Committee has the power to retain the services 
of such staff as it may deem necessary and to adjourn from place to place 
in Ontario, subject to budgetary approval of the Board of Internal Economy, 
and the Assembly doth command and compel the attendance before the 
said Committee of such persons and the production of such papers and 
things as the Committee may deem necessary for any of its proceedings 
and deliberations, for which the Speaker may issue his Warrant pursuant to 
section 35(2) of the Legislative Assembly Act. 


The motion was agreed to by the Legislative Assembly that same day. 


In response to this motion, the Standing Committee on Government Agencies (the 
“Committee") reviewed the operation of the Ontario Human Rights Commission (ihe 
"“Commission"). The Committee is an all-party committee of the Legislative Assembly 
created by Standing Order which is generally empowered "to review and report to the 
House its observations, opinions and recommendations on the operation of all agencies, 
boards and commissions to which the Lieutenant Governor in Council makes some or all 
of the appointments, and all corporations to which the Crown in right of Ontario is a 
majority shareholder, such reviews to be made with a view to reducing possible 
redundancy and overlapping, improving the accountability of agencies, rationalizing the 
functions of the agencies, identifying those agencies or parts of agencies which could be 
subject to sunset provisions, and revising the mandates and roles of agencies." The 
Commission is created under Part ill of the Human Rights Code, 1981° (the "Code") and 


is given numerous responsibilities under s. 28 thereof. 





' Standing Order 90(f). Note that amendments to the Standing Orders became 
effective October 9, 1989. The mandate of the Committee is now set out under Standing 
Order 104(g). 
* S.0. 1981, c. 53. 
* Specifically, s. 28 of the Code provides as follows: 
28. It is the function of the Commission, 
(a) to forward the policy that the dignity and worth of every person be 
recognized and that equal rights and opportunities be provided 
without discrimination that is contrary to law; 


(6) to promote an understanding and acceptance of and compliance with 
this Act; 


(c) | to recommend for consideration a special plan or program designed 
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° Specifically, s. 28 of the Code provides as follows: 

28. It is the function of. the Commission, 
(a) to forward the policy that the dignity and worth of every person be 
recognized and that equal rights and opportunities be provided 
without discrimination that is contrary to law; 


(b) to promote an understanding and acceptance of and compliance with 
this Act; 


(c) to recommend for consideration a special plan or program designed 


After extensive advertising, the Committee received written submissions and 


conducted hearings during the week of October 2, 1989 and on November 1, 8, 22 and 


December 6, 1989. Bernie McGarva of the law firm of Shibley, Righton & McCutcheon 


was retained by the Committee to act as its independent legal counsel. This Report is the 


(d) 


(e) 


(f) 


(9) 


(h) 


(i) 
(i) 


to meet the requirements of subsection 13(1), subject to the right of 
a person aggrieved by the implementation of the plan or program to - 
request the Commission to reconsider its recommendation and 
section 36 applies with necessary modifications; 


to develop and conduct programs of public information and education 
and undertake, direct and encourage research designed to eliminate 
discriminatory practices that infringe rights under this Act; 


to examine and review any statute or regulation, and any program or 
policy made by or under a statute and make recommendations on 
any provision, program or policy, that in its opinion is inconsistent with 
the intent of this Act; 


to inquire into incidents of and conditions leading or tending to lead 
to tension or conflict based upon identification by a prohibited ground 
of discrimination and take appropriate action to eliminate the source 
of tension or conflict; 


to initiate investigations into problems based upon identification by a 
prohibited ground of discrimination that may arise in a community, 
and encourage and co-ordinate plans, programs and activities to 
reduce or prevent such problems; 


to promote, assist and encourage public, municipal or private 
agencies, organizations, groups or persons to engage in programs 
to alleviate tensions and conflicts based upon identification by a 
prohibited ground of discrimination; 

to enforce this Act and orders of boards of inquiry; and 


to perform the functions assigned to it by this or any other Act. 


4 
result of the Committee’s investigation of the Ontario Human Rights Commission 


mandated by the above resolution. 


The Committee commenced its review of the Commission by considering the 
following materials: (1) The Ontario Human Rights Commission: Report on the Operational 
Review prepared in August, 1987 by the Coopers & Lybrand Consulting Group (the 
"Coopers & Lybrand Report"); (2) Report of a Review of Recent Staffing Practices For Senior 
Positions Within the Ontario Human Rights Commission, an inter-ministerial report prepared 
in May, 1989 (the "Amin-Gordon Report"); and (3) the response to these reports 
submitted by the Commission, the Report from the Ontario Human Rights Commission to 
the Standing Committee on Government Agencies, October 3, 1989 (the "Commission 
Reply"). The authors of these papers -- Michael Applin, Karim Amin and Roger Gordon, 
and Chief Commissioner Catherine Frazee, respectively -- were personally examined. 
Additionally, the Committee received numerous oral and written submissions from a 
diverse spectrum of parties, from labour unions to community organizations to individuals. 
A list of these submissions and other material filed with the Committee may be found at 


Appendix "A" to this Report. 


The Committee’s Report to the Legislative Assembly on its review of the 
Commission herein adopts the following structure. First, it discusses the Coopers & 
Lybrand Report, as illuminated by the author’s testimony. This serves as a useful starting 
point for the Report for two reasons, one being that the 1987 Coopers & Lybrand Report 


systematically evaluated and made recommendations upon the operations of the 


2 
Commission. This review is helpful in understanding the nature of the challenges the 
Commission faces. The other reason is that it provides the context in which the 
subsequent actions of the Commission, in following the recommendations of this report, 


should be judged. 


Secondly, this Report reviews the Amin-Gordon Report, as elucidated in oral 
testimony by its authors. Initiated by the government as a response to the same 
circumstances which precipitated this review, it paints a picture of the Ontario Human 
Rights Commission in May, 1989 and comments not only upon the events leading up to 
the resignation of the former Chief Commissioner, Raj Anand, but also upon the degree 
to which the Commission has implemented the recommendations of the Coopers & 


Lybrand Report. 


All recommendations and suggestions which arose in the course of these hearings 
will be analyzed individually, and discussed in the context of the submissions made to the 
Committee. Subsequently, the testimony of the current Chief Commissioner, Catherine 
Frazee, is discussed. Her unique perspective upon the past, the present and the future 
of the Commission warrants that special attention be paid to her submissions to the 
Committee. Ultimately with all of the above information the Committee makes its 


recommendations. 


I. Recent History 


A. The Coopers & Lybrand Report - 1987 


The Speech from the Throne of April 28, 1987 opening the Third Session of the 
Thirty-third Legislative Assembly pledged, among other things, that additional resources 
would be dedicated to the Ontario Human Rights Commission. Subsequently, the 
Coopers & Lybrand Consulting Group was retained to conduct a review of the 
Commission. The review was submitted in August, 1987 to Glenn Thomson, Deputy 
Minister of Labour, by Michael Applin and David Dumoulin on behalf of the Group. The 
terms of reference of the Group (found at Appendix "B" of this Report) were largely 
concerned with the operations of the Commission, but the nature of the review 
necessitated an examination of the role and mandate of the Commission. In response to 
the particular concerns of the terms of reference, the Coopers & Lybrand Report 
considered these following topics in turn: (1) the role, mandate and priorities of the 


Commission; (2) the reform of the individual case handling process; (3) the management 


rh 
processes within the Commission; and (4) the resources required to implement the 


proposals. 
(1) The Role, Mandate and Priorities of the Commission 


The Coopers & Lybrand Report criticized the Commission for the undue 
importance it placed upon the processing of individual complaints, to the exclusion of 
other responsibilities. More attention, the authors wrote, should be paid to the 
educational and preventive mandates of the Commission. As for its compliance role, the © 
Commission should place more emphasis upon the resolution of systemic discrimination 
as opposed to the prosecution of individual complaints. In his testimony Mr. Applin 
likened individual case handling to emptying the sea with a thimble; nothing could be 
done about the fundamental causes of discrimination except upon a systemic basis. He 


later suggested that this was the most cost-effective means of eradicating discrimination. 


But in order for the Commission to focus upon systemic discrimination, the 
Coopers & Lybrand Report concluded that the Commission’s philosophy must change. 
The Commission, it was recommended, must become committed to eradicating wide- 
spread, systemic discrimination in addition to its commitment to the processing of 
individual complaints. Additionally, a more balanced allocation of resources between the 


two philosophical approaches should be ensured. 
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To foster the peaceful co-existence of these two philosophies, the report found that 

a clear statement of mission and goals for the Commission was needed. Doing so would 
not only clarify the role of the Commission, but would also aid the development of the 
Commission’s operations. Particular role conflicts within the Commission which required 
attention included (i) its "enforcement" versus its “education/prevention" roles and (ii) its 


"advocacy" versus its “enforcement/mediation" roles. 


During his testimony before the Committee, Mr. Applin described these 
dichotomies as "paradoxes". He did not believe, for example, that it was impossible for 
an organization to exist with both an enforcement role and an educational role. The 
police were an example of a body that performed both. In fact, he could not imagine a 
Human Rights Commission which did not embody this paradox, although he did not think 
it necessary that it embrace the “advocacy"-"enforcement/mediation" paradox. 
Consequently, it was concluded that it is not necessary to sever the roles of enforcement 
and education; it was only necessary to ensure that these roles were performed by 


distinct divisions of the organization. 


A mission and goals statement would enable Commissioners to determine what 
they must do and what they may delegate to others, thereby rationalizing the process. 
It would also better aid the allocation of resources, according to the testimony of Mr. 
Applin. Such a statement should be consistent with the Code and the decisions of both 


the courts and the Boards of Inquiry. 


9 

The Coopers & Lybrand Report concluded that the institution of a systemic unit 
would entail organizational changes to the Commission. Firstly, it asserted that the 
reporting relationship of the Commission and the government would have to change for 
many reasons. Of these, foremost is that the Commission must become and be seen to 
become independent of the government. As the largest employer in the province the 
government itself will be subject to systemic discrimination complaints and, in order to 
maintain its credibility as a protector of human rights, the Commission ought not to be 
seen as subordinate to those against whom complaints are being laid. However, Mr. 
Applin admitted in his testimony before the Committee, there exist government agencies 
(such as the Occupational Health and Safety Division of the Ministry of Labour) which 
occasionally take the government to task. Other factors identified as affecting the 
reporting relationship of the Commission to the government include: (i) the need to 
ensure the Commission’s accountability in matters of both policy and resource allocation; 
(ii) organizational and operational efficiency; (iii) administrative independence to allocate 
resources; (iv) the need to amend legislation; (v) the Commission’s relationships with 
other enforcement programs (e.g., employment standards); and (vi) the Commission’s 


relationships with related "special offices" (e.g., the Women’s Directorate). 


To this end, the Coopers & Lybrand Report recommended, firstly, that the 
Commissioners should take control of the Commission and operate it as if they were its 


Board of Directors and, secondly, that a Memorandum of Understanding between the 
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Ministry and the Commission be prepared.* The authors did not believe, according 6 the 
testimony of Mr. Applin, that Commission needed more independence than this to 
perform its functions well, although some Commissioners differed with them on this point. 
Mr. Applin suggested that at the time the government was concerned with making any 
agency, etc., accountable to elected members. If the Code were ever amended, the 
Coopers & Lybrand Report suggested that more fundamental change to the reporting 


relationships could be contemplated. 


Further, the Coopers & Lybrand Report concluded that a successful systemic unit 
would require a profile equal to that of the Conciliation and Compliance Division for 
purposes of credibility. It would require its own staff of people committed to the principles 
underlying the systemic initiative. It would also be required to draw support from other 


units in the Commission. 


Enhancing the public education role of the Commission, it was also decided, will 
also further its goals of prevention and advocacy, and be vital to the success of any 
systemic discrimination program. A central, high-profile education unit is required. At the 
same time, it was recommended that only general consultative services be available to 
employers and others who wish to prevent discrimination plans, and there should be no 


advice given on specific plans to individual firms or institutions. 


“ This Memorandum of Understanding was only recently prepared. Its text may be 
found at Appendix "E" to this Report. 
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The report recommended that the Commission create a policy development and. 
research group, not only in order to fulfil the policy mandate of the Commission but also 
in order to better aid its operations. Mr. Applin testified that he had the sense that the 
Commission’s policy development had been largely done "on the fly" because there had 
been insufficient human resources devoted to it given the enormous caseload the 
Commission faced. Amongst the responsibilities proposed for the policy unit are the 
internal requirements related to the initiation of policy for the Commission as a whole and 
for the support of other units and the external policy requirements related to the 
application of the Code. Similarly, the report recommended that in the long term the 
Commission should have its own legal resources, and should no longer draw counsel 
from the Ministry of the Attorney General. Doing so would increase the Commission’s 
control over this vital area and not only increase the expertise of the counsel it employs 


but also deepen their commitment to the Commission’s programs. 

Coopers & Lybrand concluded by acknowledging that the implementation of these 
recommendations would require the establishment of a new administrative unit to oversee 
the extended operations of the Commission. 


(2) The Reform of the Individual Case Handling Process 


The Coopers & Lybrand Report revisited recommendations made in 1985 for the 


reform of the manner of handling individual cases, recounted the steps which the 
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Commission took in an attempt to implement these recommendations and explained why 
it did not do so successfully. It cited statistics which showed that although progress had 
been made on ciearing the case backlog, the pace at which cases were taken on by the 
Commission continued to exceed the rate at which they were resolved. During his 
testimony, Mr. Applin expressed great admiration for and sympathy with the employees 
of the Commission; he compared their work to a bucket: "the better you do at it, the more 
the bucket fills up." Increased specialization of investigators was suggested as one 


method of clearing the backlog of the present system. 


More significantly, extensive changes were recommended to the entire individual 
case handling process. Most prominent among these is the improvement of the case 
handling process at its earlier stages, in a manner consonant with natural justice. 
Improvements to the early stage of the case handling process may include examining 
complaints more rigorously at the intake stage, employing a Priority Case Handling 
approach (with concomitant changes), referring more matters to the systemic unit, 
improving not only the extended investigation stage but also the Commission’s review of 


cases, enhancing the Board of Inquiry stage and providing enhanced support services. 


(3) | The Management Processes Within the Commission 


The Coopers & Lybrand Report recognized that its proposed changes to the 


Structure of the Commission (particularly the creation of the new units) would require 


13 
changes to be made in its management. Particularly, the Report found that the Chief 
Commissioner and the Executive Director must be strong leaders to take on their 
enhanced roles. Further, it concluded that appropriate checks and balances must be 


established within and between units. 


Mr. Applin explained in his testimony that the Commission was being buried in a 
morass of detail, unable to give policy direction to the Commission. It was recommended 
that more full-time Commissioners with specific functional duties be appointed, such 
duties possibly including responsibility for implementing the new individual case handling 
regime. Committees of Commissioners (Such as an Enforcement and Compliance 
Committee) should also be formed to promote functional linkages between the 


Commissioners and the Commission staff. 


The Executive Director, it was noted, reported to the Commission in relation to 
some matters and to the Deputy Minister of Labour in relation to others. The effect of 
this dual reporting responsibility is not only to dilute the control that the Commission has 
over its own operations, but also to make it appear as if it were not independent. This, 
combined with the inadequate system of checks and balances within the Commission 
itself, make it necessary for the Executive Director to report directly to the Chief 
Commissioner. At the same time, the offices of the Commissioners should be housed 


together with those of the Commission’s senior management. 
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The manner in which the organizational structure (particularly the dual reporting 
relationship of the administration and the proliferation of widespread regional offices) 
affects the organizational culture of the Commission was also examined. The Group 
concluded that the divided reporting structure significantly affected the morale of the 
employees of the Commission. Neither the Commission nor the Ministry of Labour 
seemed concerned with their welfare; consequently, for the short term, the job 
classification process was to be resolved immediately. For the long term, patterns of 
consultation between management and staff should emerge. Further, the Group 
recommended that measures be implemented in order to ensure greater representation 
of women in senior management and decision-making positions. The regional nature of 
the organization of the Commission also affects its corporate culture in adverse ways. 
For example, the regional staff should no longer report to the Commission through 
regional management; rather they should report to Commission panels aed Further, 


communication between field staff and senior management must also be enhanced. 


It was judged that improvements in human resource development would be 
necessary to the success of any future changes to the Commission. The Commission 
was also advised to enhance its communications, liaisons and consultations with the 
public, its clients and constituency groups. In the course of doing so, the Commission 


should actively seek out these interests and others, such as the Ombudsman of Ontario. 
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B. The Amin-Gordon Report - June, 1989 


In the course of the reorganization of the Ontario Human Rights Commission which 
took place in 1988 following the recommendations of the Coopers & Lybrand Report, a 
number of senior management positions were created. None of these positions were 
filled by members of visible minorities. The resultant concerns of individuals, interested 
groups and the community at large on this and related matters caused the Deputy 
Minister of Citizenship to launch a review of these allegations, the terms of reference of 
which are set out at Appendix "C". It was these same circumstances and Messrs. Amin 
and Gordon’s review of them which prompted this Committee’s hearings into the Ontario 
Human Rights Commission. The following is a summary of certain findings of the Amin- 


Gordon Report. 
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(1) The Chief Commissioner 


Amin and Gordon found that the former Chief Commissioner Raj Anand was a 


person of honesty and integrity, deeply committed to human rights. 


(2) Recruitment of Senior Positions 


Amin and Gordon tested the extent to which, if at all, the hiring policies, procedures 
and practices of the Commission complied with the Manual of Administration, Volume 2 
and the Public Service Act, as well as the Ontario Public Service "Staffing Audit Guide". 
One caveat was provided. Because there was no indication in the documentation of 
whether or not a candidate for employment was a member of a visible minority, all data 
in this regard was based on applicants’ last names and personal recollection; accordingly, 
these sources of pctential inaccuracy must be taken into account when considering the 


following statistics. 


Amin and Gordon noted that the Commission was entirely responsible for the 
hirings under review. Before August 15, 1988, the Ministry of Culture and 
Communications would have been responsible for the staffing of these positions. 
Although the Commission had agreed to allow the Human Resources Branch of the 


Ministry to finalize all the hiring done after that time, it was clear to the authors -- and not 


* R.S.O. 1980, c. 418. 
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denied by the Commission -- that the Commission had been responsible for hiring the 


successful candidates. 


The following seven senior positions were filled between May and December of 
1988: Executive Director, Director of Legal Services/Senior Litigation Counsel, Director of 
Finance and Administration, Director of Policy and Research, Director of Compliance, 
Director of Communications and Education and Director of Systemic. The Human 
Resources Secretariat was only involved in the competition for the position of Executive 
Director. The Chief Commissioner was involved in all of the competitions save that for the 
post of Director of Finance and Administration. The Executive Director took part in all 


competitions for Unit Directors except the position of Director of Legal Services. 


Executive Director 


Amin and Gordon found that 5% of applicants were members of visible minorities 
and that none of these were given interviews. Of those who were given interviews, two 
were women and nine were men. They noted that (1) none of the notes of the selection 
boards were retained on file, contrary to normal procedure and hindering this review, and 
(2) the constitution of the selection board changed in such a way that it was difficult to 


guarantee consistency in its evaluation of candidates. 
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Director of Legal Services/Senior Litigation Counsel 


Amin and Gordon reported that no visible minorities applied for the position of 
Director of Legal Services/Senior Litigation Sorel. Of the fourteen men and nine 
women who did apply for the position, two men and four women were interviewed for the 
position. They noted that two of the candidates interviewed (including the successful one) 
were encouraged to apply for the post by the Chief Commissioner. Further, the 
successful applicant’s name was added to the interview list after the initial screening. 
This is contrary to standard practice, Amin and Gordon noted; but they also noted that 


such practice is often less rigidly followed in management competitions. 


Director of Finance and Administration 


For the position of Director of Finance and Administration, the successful candidate 
was not a member of a visible minority notwithstanding the fact that there were visible 
minority candidates identified in the screening process with equal or superior qualifications 
who were not even interviewed. One highly-qualified visible minority candidate who was 
unable to attend the scheduled interview was not able to have it rescheduled. The 
Executive Director explained to Amin and Gordon that the successful candidate was given 
the job on the basis of both the candidate’s work while on secondment to the 


Commission and his very strong references. The authors concluded that if employment 


19 
equity considerations had been a priority, more visible minority candidates would have 


been interviewed. 


Director of Policy and Research 


The Commission conducted two searches for a Director of Policy and Research. 
In the first, six candidates were interviewed and none were successful because, according 
to two members of the selection committee interviewed by Amin and Gordon, they lacked 
the knowledge and experience of the legal issues which would arise in the course of their 
employ. The Commission subsequently contacted the Executive Management Branch 
(the "EMB") of the Human Resources Secretariat and requested their aid in finding 
candidates. In this second job description, it was added that the applicant must have 
an "appreciation of legal issues". The EMB provided a list of twenty-two candidates; from 
this list the Executive Director selected four people to be interviewed and added the Chief 
Commissioner’s current Special Advisor. It was the Special Advisor who was awarded the 
position. The Executive Director explained that he added the Special Advisor’s name to 
the EMB’s list after consulting with the EMB. In testimony before the Committee, Mr. 
Amin stated that the Executive Director gave no specific reason for adding the name of 
the Special Advisor to the list. Messrs. Amin and Gordon concluded that because of the 
significant differences between the job qualifications advertised and those required for the 
position, the competition should have been cancelled and begun anew. It should be noted 


that Mr. Gordon added in testimony before the Committee that this would only happen "in 
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the best of all possible worlds" and that nothing prevents the Commission from appointing 


someone to a senior management position without any competition at all. 


Other Competitions 


The Amin-Gordon Report commented briefly upon the competition for the position 
of Director of Compliance. Further, they found that the competitions for the positions of 
Director of Communications and Education and Director of Systemic complied with 


acceptable recruitment procedures. 


Conclusion 


In all, Amin and Gordon found no evidence of discrimination, favouritism or 
competition-rigging in the staffing of senior positions. They did find that some of the 
practices employed might have resulted in the inequitable treatment of some candidates 
for these positions, and that the Commission neither took appropriate steps to find 
candidates from visible minority groups nor made reasonable efforts to identify qualified 
visible minority candidates who did apply. Amin and Gordon did acknowledge that the 
Commission had as its highest priority the hiring of women to senior positions. This was 
another recommendation of the Coopers & Lybrand Report, and Amin and Gordon 


conceded that the implementation of this recommendation may have contributed to the 
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Commission’s not meeting the “expectations of the community" in its visible minority 


representation. 


(3) Employment Equity 


Amin and Gordon found that there was no employment equity program in place at 
the Commission when candidates for these senior positions were recruited. They 
reviewed the Commission’s draft employment equity proposal and concluded that, if it had 
been in place when these positions were being filled, at least one visible minority 


Candidate would have been hired. 


(4) | Observations on Organizational Structure 


Amin and Gordon also discussed the organizational structure of the Commission, 
making observations on the manner in which some of the recommendations of the 
Coopers & Lybrand Report had been implemented and the consequences of this 


implementation, if any. These observations are summarized as follows: 


A. The Chief Commissioner implemented the organizational structure recommended 
by the Coopers & Lybrand Report, staffing it using a top-down approach. Because 


the Coopers & Lybrand Report was predicated on greater numbers of staff than 
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were possible in all units (save the Compliance Unit), it was suggested that the 
organizational structure be reviewed especially with an eye towards future funding 
and the future development of units. If it is the case that the necessary staffing 
levels cannot in the future be met, Amin and Gordon suggested that some units 


should be amalgamated. 


The Executive Director now reports only to the Chief Commissioner, as 
recommended by the Coopers & Lybrand Report. The Chief Commissioner has 
also taken on additional responsibilities, playing a greater role in the broader 
mandate of the Commission, as was also suggested. This has caused some 
blurring in the responsibilities of the two as well as in the Unit Directors’ perception 
of the reporting structure. Amin and Gordon recommended that their respective 
responsibilities be clarified and that the reporting relationships of the Unit Directors 


be formalized. 


Amin and Gordon found that the similarities between the positions of Director of 
Legal Services and the Director of Policy and Research made it desirable to either 
clarify the respective areas of responsibility or unify their functions into one 


position. 


Amin and Gordon were concerned with the size of the Administrative Unit being 
developed. The current reorganization was making exceptional demands upon this 


unit. Amin and Gordon suggested that the permanent complement be set at a 
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level which would be needed after the reorganization. The intervening shortfall may. 


be made up through the use of secondments, etc. 


(5) | Communications of the Commission 


Amin and Gordon also dealt with one public communication of the former Chief 
Commissioner on behaif of the Commission concerning the filling of senior management 
positions. Raj Anand issued a press release on May 5, 1989 to the Toronto Star which, © 


it was felt, merited some comment. The release stated: 


There are nine members of the senior management team of the 
Commission: 2 are visible minorities, 1 disabled, 4 ethnic minorities, and of 
these, 4 are women. 


Included in these figures were the Chief Commissioner and his Executive Assistant. Amin 
and Gordon took exception to the inclusion of the latter in the list because (1) she was 
already "on board" before these positions were filled and (2) she was not a member of 
senior management. They took exception to the inclusion of the Chief Commissioner 
because he was not recruited by the Commission. They also took exception to 
mentioning the disability of one manager and the ethnic ancestry of the non-visible 
minorities because these were not known to the Commission at the time of recruitment 


and therefore could not have been a factor in its hiring decisions. 
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Secondly, the Commission’s press release stated: 


Just one year ago we dealt with only 25% of these complaints in six months 
or less. As of the end of the year, we had shown a 100% improvement and 
we are aiming to deal with 75% of these complaints in six months or less by 
the end of this year. 


Amin and Gordon reviewed the figures and found that in 1987/88 25.5% of all new cases 
were completed within six months, while in 1988/89 37.7% of all new cases were 
completed within that time. The Amin-Gordon Report suggested that the "100% 
improvement" statement was inappropriate because there had been only a 12.2% 
improvement. It should be noted that by these figures the number of new cases resolved 


within six months in fact increased by 47.3%. 


(6) Morale 


The Amin-Gordon Report analyzed the level of morale within the Commission and 
attempted to identify the reasons for its current low level. The authors did so against a 
backdrop of three factors present when Raj Anand took control which they felt were 
pertinent: (A) the Coopers & Lybrand Report’s finding that the reasons for the 
Commission’s problem included the Commission’s inordinate focus on the handling of 
individual cases and that the Chief Commissioner was too distant from the running of the 
Commission; (B) the Human Rights officers were involved in a long job classification 


dispute; and (C) senior management was perceived by many as cliquish and inaccessible. 
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The Chief Commissioner made significant efforts to resolve these concerns and this 
won for him the loyalty of the Commission staff. However, Commission morale at the time 
of the drafting of the Amin-Gordon Report was at an “extremely low level". Although all 
staff were found to be deeply and personally committed to human rights, there was 


significant discord amongst them. 


(7) Conclusion 


In summary, the Amin-Gordon Report did not question the honesty or the integrity 
of the Chief Commissioner and found no evidence of discrimination or favouritism in the 
hiring of the senior staff. Although there was appropriate compliance with corporate 
Staffing policies, the Report did note instances of irregular hiring practices. There was 
inadequate priority given to the identification of candidates belonging to visible minority 
groups and no Employment Equity program in place at the time of recruitment. The 
Commission’s highest priority at that time was the hiring of women to fill senior positions. 
There was a blurring of responsibilities between certain senior positions, notably between 
the Chief Commissioner and the Executive Director, and the Commission’s top-down 
approach to staffing resulted in the understaffing of certain units. The termination 
practices of the Commission adhered to recognized norms. Certain Commission 
communications may have been misleading. Staff morale at the Commission was very 


low. 
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Il, A Review of Proposed Changes to the Ontario Human Rights Commission 


Having established the context in which this review was conducted, it is appropriate 
that we now examine particular proposals for reform to the Commission. These 
proposals have been drawn from the Coopers & Lybrand Report, the Amin-Gordon 
Report and submissions (both oral and written) made to the Committee in the course of 


its hearings. 


Particular note is made of the Commission Reply prepared by Catherine Frazee, 
the current Chief Commissioner, as to the steps the Commission has taken in response 
to the above two reports. Ms. Frazee’s oral testimony before the Committee is dealt with 


separately later. 


The proposals received have been classified as pertaining to one or more of (A) 


the functions, (B) the organization and (C) the operation of the Commission. There 
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maybe overlap between these headings; however, by organizing it in this way we may 


best examine the rationale for and against any given proposal. 


(A) The Functions of the Ontario Human Rights Commission 


The Coopers & Lybrand Report examined the Code and from it concluded that the 
functions of the Commission are three-fold -- education, policy development and 
compliance -- and that there was an inordinate emphasis within the Commission upon 
the last of these. Following from this observation, the Coopers & Lybrand Report made 


the following three closely-related proposals: 


Proposal 1: The Commission should devote more attention and resources to its 
educational/preventive and policy development functions vis-a-vis its 
compliance function. 

- and - 

Proposal 2: In fulfilling its compliance function, the Commission should devote more 
attention to eliminating systemic discrimination than to the processing of 
individual complaints. 

- and - 


Proposal 3: In order to succeed, such a change in the Commission’s emphasis must be 
accompanied by a clear statement of its mission and goals. 


The Commission advised that it had taken steps towards fulfilling these 
recommended changes to the functions of the Commission. Foremost among these are 


the organizational changes -- possible as a result of the increased resources provided to 
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the Commission since 1987 -- which have created directorates responsible for policy 
development, education and broad systemic initiatives. These organizational changes 
reflect the Commission’s enhanced functions. The efficacy of these changes will be 
discussed below. The Commissioners review the status of these new spheres of activity 


on a monthly basis. 


Regarding the proposed mission statement, the Commission is currently 
undertaking activities which will lead to a clearer delineation of the roles of units within the 


Commission and its strategic direction. 


Proposal 4: The Commission’s power to initiate affirmative action programs should be 
clearly enunciated in the Code. 


Upon the recommendation of the Coopers & Lybrand Report, the Commission 
created a Unit which is responsible for the resolution of systemic discrimination. This 
was a philosophy new to the Commission, the Report acknowledged. It is also new to 
the Code; consequently, there are no provisions within the Code which explicitly confer 
upon the Commission the power to initiate affirmative action programs, the principal 
means of dealing with systemic discrimination. A number of deputations before the 
Committee suggested that there should be no doubt that the Commission is empowered 
to do so. It was also suggested that these powers were already granted to the 


Commission under the current provisions of the Code. 
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Proposal 5: The Code should expressly permit contract compliance programs. 


Another method of dealing with systemic discrimination is the use of "contract 
compliance programs" whereby Panes in both the public and the private sector may 
refuse to contract with anyone who does not practice employment equity. It was 
recommended to the Committee that the Commission encourage the use of contract 


compliance programs and that the Code be amended to explicitly permit this. 


(B) The Organization of the Ontario Human Rights Commission 


The Coopers & Lybrand Report concluded that the recommended changes to the 
functions of the Commission would entail extensive changes to the organization of the 
Commission. These recommendations as well as others, and the discussion that 


surrounds them, are set out below. 


Proposal 6: The Commissioners must not hold their office at pleasure; i.e., there must 
be some element of job security. 


A number of submissions -- both oral and written -- suggested that the 
Commissioners hold their office with some sort of tenure. Currently, they are appointed 


by Order-in-Council to hold their positions for a term of three years at pleasure. Mr. Amin 
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stated that making these positions tenured "may be looked at as a better thing to do." 
Doing so would, among other things, give the impression that the Commission was 
sufficiently independent of the government to ensure that the province’s largest employer 


complies with the Code. 


Proposal 7: That more Commissioners should be hired on a full-time basis. 


Certain deputations to the Committee identified this as a factor which was 
preventing the Commission from fulfilling the mandate set out for it in s. 28 of the Code. 
Because s. 26(6) requires a minimum of three members of the Commission to act 
together in order to perform the functions of the Commission, and given currently the 
limited number of Commissioners as well as the limited time they -- especially the "part- 
timers" -- are able to devote to the Commission, it is reasoned that more full-time 


Commissioners would enable the Commission to achieve more in a shorter period of time. 


Proposal 8: That Commissioners must be appointed solely upon the basis of merit. 


This was recommended by Coopers & Lybrand first in 1985 and repeated in the 
1987 Coopers & Lybrand Report. There were presentations to the Committee which 
urged that the appointment of Commissioners must not be a matter of patronage or 


"window-dressing". Competence is not enough; there must be commitment, dedication 
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and zeal. These requirements, however, should not interfere with any employment equity 
program; rather, it should complement it. Factors such as community service and 
knowledge of other cultures should be considered in the appointment of Commissioners. 
It was suggested that a Standing Committee of the Legislative Assembly, perhaps with 
public participation, approve the appointment of Commissioners; this would not only help 
ensure that their appointments are meritorious but also increase the sense of 
independence felt by the Commissioners. Others suggested that the appointment of 


Commissioners be left to the Chief Commissioner. 


Proposal 9: The reporting relationship of the Commission and the Ministry must be 
changed; to this end, and in the absence of any amendments to the 
legislation, the Commission should follow the model of a Board of Directors 
in its operations and amemorandum of agreement between the Commission 
and the Ministry should be prepared. 


The Commission Reply states that the Executive Director now reports directly to 
the Chief Commissioner. Further, there now exists a Memorandum of Understanding 
between the Ministry and the Commission, the text of which may be found in Appendix 
"E" to this Report. While the Executive Director now reports to the Chief Commissioner 
on the day-to-day operation of the Agency, he continues to report to the Deputy Minister 
of Citizenship with respect to the overall expenditure of funds and the extent to which the 


administration of the Commission conforms to Ministry requirements and procedures. 
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In response to the recommendation that the Commissioners should function more 

as if they were a directors of a corporation, the Commission Reply states that time is 
allocated during Commission meetings to address issues other than case disposition. 
It further states that "the Commissioners have recently addressed broader issues and 


directions for the Commission. This is continuing." 


Given the Chief Commissioner’s further participation in the operations of the 
Commission, Messrs. Amin and Gordon noted (as discussed starting at page 22, above) 
that there had been a blurring of the responsibilities of the Chief Commissioner and the 
Executive Director. This blurring has resulted in a confusion of the reporting roles of the 
Unit Directors. The Commission Reply states that the Commissioners are actively 


engaging in a discussion and review of these responsibilities. 


Proposal 10: The Code should be amended to make the Commission accountable only 
to a Standing Committee of the Legislative Assembly. 


A number of deputations before the Committee suggested that an amendment to 
the Code was warranted such that the Commission would not be responsible to any 
particular Minister or Ministry. Rather, it was suggested, the Commission should be 
accountable only to a Standing Committee of the Legislative Assembly which may 
undertake an annual review of the operations of the Commission. The view was 
expressed that human rights should be non-partisan; consequently, it was reasoned, the 


Commission should be subject to a body that is non-partisan. The model of the Ontario 
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Ombudsman was offered as an example of a body which enjoyed an arm’s-length 


relationship with government. 


Proposal 11: A high-profile Systemic Unit, independent of the Compliance Unit, should be 
created. 


A systemic unit was created. It became necessary, in part, due to (1) the 
Commission’s success in reducing overt discrimination, (2) the increasing sophistication 
of those who wish to discriminate and (3) the changing nature of Ontario society. It 
should be noted, however, that the Amin-Gordon Report found that the Systemic Unit was 


understaffed. 

Testimony before the Committee suggests that the Commission should be using 
the power granted it under s. 31(2) and ss. 27 and 28 to launch complaints upon their 
own initiative and generally take action against actual or potential acts of discrimination. 


Proposal 12: A Communications Unit should be created. 


A Communications Unit has been created. 
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Proposal 13: A Policy Development and Research Unit should be created. 
- and - 


Proposal 14: The Commission should maintain its own legal resources. 


Both a Legal Services and a Policy and Research Unit have been created at the 
Commission. It may be desirable to either combine the two or more clearly define the 
different roles of the two, given the current perceived blurring of the two Units’ 


responsibilities. 


Proposal 15: An Administrative Unit should be created. 


The Finance and Administration Unit was created in response to Face extensive 
changes in the organization of the Commission, as recommended by the Coopers & 
Lybrand Report. The Amin-Gordon Report specifically questions the size of the 
Administrative Unit, suggesting that it is being staffed at a level appropriate to meet the 
demands of the current reorganization, but inappropriate for the demands which would 
be present once the reorganization was complete. It suggests that staffing should be set 
at the post-reorganization level, while the interim staffing shortfall could be made up by 


the use of secondments, etc. 
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Proposal 16: Staff morale must be improved. To this end, human resource development 
and staff-management communications, inter alia, should be enhanced. 


The Coopers & Lybrand Report recognized that the organization of the 
Commission affected its corporate culture in ways which may be unacceptable. The 
divided reporting structure, for example, gave employees the impression that neither the 
Commission nor the Ministry of Labour were concerned with their welfare. In addition, 
therefore, to the advice that it gave with respect to reporting structures, the Coopers & 
Lybrand Report suggested means by which the morale of the Commission staff could be 
increased. In the short term, it was recommended that the long-standing job classification 
dispute be resolved quickly. Doing so was one of the first steps the former Chief 


Commissioner Raj Anand took upon assuming office. 


The Commission Reply described at length the steps that the Commission has 
taken to augment staff morale. Principally, the Commission is creating a long range plan 
to this end which comprises improvements to (1) strategic and operational planning; (2) 
human resource management; (3) organizational structure; (4) accommodation and 
purchasing; and (5) technology. Specific examples of steps taken include: a staff 
conference held in late June 1989; regular staff meetings with regional managers in order 
to improve the flow of information between head office and the regions; and the creation 


of a regular staff newsletter. 
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Proposal 17: The Commission must take greater steps to ensure the representation of 
women in senior management and decision-making positions. 


This recommendation was implemented by the Commission. The Commission 
Reply states that slightly more than 50% of the Commission’s management group are 


women. 


Proposal 18: The Commission should enhance its communications, liaisons and 
consultations with the public, its clients and their constituency groups. 


Steps have been taken to carry out this recommendation. Most significant of these, 
perhaps, is the creation of the Communications and Education Unit. The Commission 
Reply states that, before a policy is approved by the Commission, affected parties are 


given an opportunity to express their views and make suggestions. 


The Committee did hear testimony which suggested that the community felt that 
the Commission was not exercising its educative function to the extent it should and that 
the decisions of the Commissions were not publicized sufficiently. It was suggested, inter 
alia, that the Commission should take steps to ensure that all decisions were well- 
publicized at the time they come down and not only in the Commission’s annual report. 
Other suggested programs include creating workshop kits or conducting workshops in 


order to sensitize people to the threat posed by systemic discrimination. Such workshops 
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should certainly be conducted in schools as well as throughout the public and private 


sectors. 


Proposal 19: Costs sanctions should be available against the Ontario Human Rights 
Commission or individual complainants in order to indemnify those against 
whom trivial, frivolous or vexatious complaints are laid. 

- and - 


Proposal 20: Individual enforcement of rights conferred under the Ontario Human Rights 
Code should be permitted. 


: sf order to decrease its backlog, the Commission has been encouraged in the 
Coopers & Lybrand Report to increase its use of the discretionary power to refuse to 
investigate complaints bestowed upon it by s. 33(1)(b) of the Code. Greater use of this 
power would certainly have an effect on the backlog of Commission cases. However, as 
some deputations made clear, disposing of cases at an early stage without a hearing may 
appear to be unjust to certain complainants. For this reason we will recommend below 
that private prosecutions of alleged Code offenders be permitted. Accompanying this 
recommendation we must also recommend steps which will reduce the instances of 


abuse of this new procedure such as cost sanctions. 
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Proposal 21: The potential available sanctions should be enhanced. 


Currently s. 43(1) of the Code provides that fines of up to only $25,000.00 may be 

levied against anyone for breaching its provisions; s. 43(2) provides that such a 
prosecution may only proceed with the written consent of the Attorney General. A Board 
of Inquiry, further, is empowered under s. 40(1)(b) of the Code to order restitution for 
victims of discrimination of losses arising from the act or acts of discrimination. A 
maximum of $10,000 may be awarded for mental anguish. These provisions have been 
compared in deputations to this Committee to penalties present in other Ontario statutes. 
For example, s. 118 of the Securities Act® provides for fines of up to $1,000,000 or triple 
the profit earned on a transaction made in breach of the Act. Section 147 of the 
Environmental Protection Act’ provides that corporations may be fined up to $250,000 per 
day on first convictions and $500,000 per day on subsequent convictions. It is clear that 


the quasi-criminal sanctions in the Code are lacking compared to these other Acts. 


(C) The Operations of the Ontario Human Rights Commission 


Many recommendations were made regarding the operations of the Commission. 


°'R.S.O. 1980, c. 466. 
"R.S.O. 1980, c. 141. 
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Proposal 22: In order to help clear the backlog of cases, investigators become 
increasingly specialized in handling specific classes of complaints. 


The Coopers & Lybrand Report suggested this; the Commission Reply does not 
discuss it. However, this was only suggested as an alternative to the recommendation 


of more extensive changes, which are discussed below. 


Proposal 23: In order to clear the backlog of cases, there be implemented major reform 
to the individual case handling system, including more cases be disposed 
of in their earlier stages. 


The Commission Reply discusses this subject at length. It describes some of the 
initiatives that have been undertaken, but prefaces these by stating that the complexity of 
the project requires the attention of a full-time manager of a case management system for 
which the Commission will be committing resources over the next twelve to twenty-four 


months. 


Among the steps that the Commission has undertaken are: (1) new resources 
assigned to its compliance and legal functions (which is also mentioned in the Ministry 
Reply); (2) the development of policies and guidelines meant to enable the staff to apply 
the provisions of the Code in a more consistent manner; (3) the creation of a 
comprehensive procedural manual; (4) the creation of the position of case coordinator for 


each region, as well as the position of senior compliance coordinator; (5) initial steps to 
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broaden the intake role; (6) increased delegation by Commissioners to field managers of 
certain responsibilities, consistent with the Code; and (7) the pilot implementation of an 


information technology plan. 


The Commission Reply adds that the current definition of "backlog" (i.e., cases 
which have been opened for over six months but are not yet closed) may need to be 
reassessed in light of the increasing complexity of cases and new procedures that may 
be implemented. Further, a procedural manual is expected to be approved by the 
Commission in November. Finally, the Commission Reply states that the current regional 
boundaries are being reviewed to determine whether they suitably reflect the current 


distribution of complaints. 


Testimony before the Committee made it evident that the delays involved in the 
process frustrated many complainants, and tends to erode some of the community’s faith 
in the Commission. There are costs imposed upon the complainant awaiting the 
resolution of his or her complaint. These costs are not necessarily monetary, but were 
none the less very real. These costs would be significantly reduced by reforms to the 
individual complaint handling process which make it more expeditious. An example of 
such a reform is the imposition of strict time frames (for example, a twenty day limit within 
which responses to complaints must be made) upon the process to which all parties must 
comply or be found in default. Other deputations suggested that the Commission be 
given more resources (including money, computer equipment, etc.) in order to fulfil its 


mandate; however, it was cautioned that these additional resources must be spent 
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prudently. Still others urged the Commission to not deal with cases on a "first-come, first- 
served" basis; rather, they should employ a means by which certain cases could be 
earmarked as urgent and worthy of a more expeditious resolution. Further, it was 
suggested that the Commission’s investigative and settlement procedures be made 
public. Others suggested that the Commission be less concerned with coming to a 
mediated resolution to a dispute than proceeding with the complaint in an expeditious 


manner. 


Proposal 24: Commissioners require orientation and training. 


The Commission Reply advises that an orientation session for new Commissioners 
was held earlier in 1989, and that others would be provided as needed. Training has 
been provided in certain areas, such as accommodation guidelines. Part of the training 
that should be undertaken, according to testimony before the Committee, includes 
increasing the staff's sensitivity towards the victims of discrimination. The Commission 
should be able to assist and support complainants sufficiently, particularly at the intake 


stage. 
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Proposal 25: The Commission must comply with the highest standards of staff 


recruitment. In particular, the Commission must develop and implement an 
employment equity plan. 


The above general recommendation, if only implicit in the Amin-Gordon Report, 
was made explicitly to the Committee in Roger Gordon’s testimony before it. The Amin- | 
Gordon Report did note specifically that if an employment equity program had been in 
place during the recruitment for senior positions which was the focus of its scrutiny, more 
visible minorities would have been hired. An employment equity policy regarding 
recruitment and selection of Commission staff has been adopted by it; the text of this 
policy may be found in Appendix "D" to this Report. This policy has been developed with 
input from all staff, and current vacancies at the senior management level are being 
recruited in a manner consistent with this policy. An employment equity director will be 


hired. Further, outreach initiatives are now part of the Commission’s recruitment strategy. 


Proposal 26: A "hotline" to the Ontario Human Rights Commission should be established 
in order to facilitate access to the Commission. 


There was concern expressed that the Commission may appear too remote, 
inaccessible or intimidating to those people who may most require its assistance. One 
suggestion meant to remedy this situation was the establishment of a telephone service 
at the Commission which would answer questions from the public, suggest whether or not 
this matter would be appropriately handled by the Commission and provide interim 


support for the caller. 
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Ill. The Deputations of Chief Commissioner Catherine Frazee 


Because of this Committee’s mandate, the deputations of the current Chief 
Commissioner, Catherine Frazee, placed many of the issues in clear relief. In order to 
review the operation of the Commission and to assess its future mandate, role and 
structure with a view to making recommendations to strengthen the Commission’s ability 
to carry out its mandate, it was clearly necessary to hear from people who could elucidate 
the current operation of the Commission as well as extrapolate its future. It required 
someone with a vision of the Ontario Human Rights Commission that was firmly rooted 
in the Commission’s past and devoted to its future. Chief Commissioner Catherine 


Frazee was this person. 


The Chief Commissioner attended in person throughout most of the hearings of 
this Committee’s review of the Commission, generously taking time from her busy and 
demanding schedule; those she did not attend she watched on television. Her 


commitment to the Commission and to human rights in Ontario is unquestionable. The 
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Committee was impressed with her testimony. In coming to our recommendations we 


have relied upon it substantially. The following summarizes her testimony. 


Ms. Frazee discussed the Commission in the context of its pursuit of the following 
four values: effectiveness, progressiveness, credibility and accessibility. Below we discuss 


her observations on the role these values play within the Commission. 


Effectiveness 


The greatest operational challenge to the effectiveness of the Ontario Human 
Rights Commission (as is the case in all Canadian human rights commissions) is in its 
ability to cope with its enormous case load. Currently there are 1,600 cases managed by 
the Commission (2,300 if one counts those which are pending completion 
administratively) spread over fifty field officers. The average time in which cases are 
closed is ten months, and the average age of cases still active is eighteen months. These 


figures, to use the words of the Chief Commissioner, are alarming and unacceptable. 


In response to this challenge, the Commission has undertaken an extensive blend 
of initiatives. First and foremost, the increased funding the Commission has received 
has enabled it to take the steps necessary to fulfil its mandate. Among these steps are 
the initiation of a comprehensive case management review, staffed by an individual who 


will report directly to the Executive Director and the Steering Committee concerning all 
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issues pertinent to resolving the backlog including procedure, operations, jurisdiction, 
technology, etc. The Commission has also created seven new case coordinator 
positions; those hired to these posts will monitor cases using consistent standards in 
order to speed up their progress through the system. Further, the Commission is hiring 
fourteen new human rights field officer positions in order to lighten and equalize the case 


load of existing officers. 


Other endeavours aimed at aiding the Commission in handling its case load include 
the completion of a comprehensive procedural manual which will act both as a training 
tool and as reference material. It is hoped that it will strike a balance between procedural 
efficiency and fairness and equity in the handling of disputes. The Commission is also 
attempting to create an automated case monitoring system, which will help it to identify 
bottlenecks in the case management system. The Commission is also in the course of 
articulating policy guidelines to aid in the interpretation and application of the provisions 


of the Code by both the Commission staff and the public. 


When questioned by the Committee, the Chief Commissioner noted that she was 
sympathetic to "an approach which would tighten up the time frames for various stages 
of the process, provided that [the] tightening up is reasonable and is evenly applied to all 
parties in the complaint at all appropriate stages of the processing of the complaint." The 
Commission is looking, inter alia, at procedural improvements, increased staffing, the 


employment of improved technology and upgraded roles and responsibilities and greater 
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accountability of its staff to remedy the backlog. At the time of this testimony the 


Commission was advertising for twenty-four new positions. 


Ms. Frazee also noted that the Commission was reviewing its policy as to whether 


cases should be given priority on a "first-come, first-served" basis or some other basis. 


Progressiveness 


The most important example of the Commission’s commitment to progressiveness 
is its undertaking a pro-active approach to systemic discrimination. It is uniquely 
empowered to do so through s. 31(2) of the Code which enables it to initiate its Own 
complaints. This is an important provision which has been little used in the past. This 
power will allow the Commission to determine its own priorities as well as target practices 
which impose an unfair, unwarranted and significant disadvantage upon a group of 
persons protected under the Code. Precedent-setting cases can be established. 
Resources can be deployed within the Commission between its various operations to 
ensure the success of the systemic initiatives. The emphasis in the first years will be on 
quality, not quantity; in this way the Commission hopes to dismantle significant barriers 


to equity in employment, service delivery and housing. 


In response to questions from the Committee, the Chief Commissioner reported 


that the Commission had a model for the systemic unit which it had developed. Teams 
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of investigating officers with expertise in the area as well as consultants are necessary for 
its success. The current principal focus of the systemic unit is the enforcement of the 


Commission’s accommodation guidelines which were published in September of 1989. 


Credibility 


The Ontario Human Rights Commission is committed to being a credible champion 
of human rights in Ontario and so, to this end, is instituting an internal program of 
employment equity so that it may not be accused of not practising what it preaches. 
However, it should be noted that the Chief Commissioner informed the Committee that 
the Commission was not merely interested in employment equity for the purposes of 
winning credibility. A diverse and representative workforce is essential to the success of 
the Ontario Human Rights Commission in fulfilling its mandate. An employment equity 
coordinator will be employed to ensure that this goal is achieved. Numerous factors 
including selection criteria, advertising methods, interview formats and performance 
appraisal will be reviewed to ensure that the Commission meets the highest standards of 
employment equity. The position of employment equity coordinator was being advertised 
at the time of the Chief Commissioner’s testimony; consequently, the current recruitment 
of Commission staff was occurring in conformance with the principals of employment 


equity, but not under the coordinated program it hopes to enjoy in the future. 
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Accessibility 


We believe that it is best to recount the Commission’s commitment to accessibility 


in the words Ms. Frazee herself used: 


We (the Commission) are a means to the end of social justice and equality. 
As such, our role, perhaps our primary role, is to facilitate access to us for 
those who need us. Our role is to emphasize outreach, to minimize and 
perhaps even humanize bureaucracy, to state in plain language and through 
accessible media and to actively champion causes for the powerless and 
the inarticulate. 


The Competitions Reviewed by the Amin-Gordon Report 


Ms. Frazee acknowledged to the Committee that the Commission did not reopen 
any of the competitions that were scrutinized by the Amin-Gordon Report. She expressed 
the view that nothing would be served by doing so. The public is aware not only of the 
Commission’s past failures but also of its present attempts to guard against such failures. 


She concluded these remarks by saying: 


[T]hat any further revisiting of the past is and would be severely disruptive to the 
Commission, which is rebuilding, which is moving forward and which is, quite 
frankly, a delicate and overstressed institution. | guess my personal request and 
plea to this committee would be to give us a vote of confidence to get on with that 
agenda. 
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The Use of Section 33 of the Code 


Ms. Frazee reported to the Committee that although she was sensitive to the need 
for the use of s. 33 of the Code (which permits the Commission to dismiss a complaint 
on the grounds that the subject matter is "trivial", "frivolous", "vexatious" or made in "bad 
faith") at the intake stage, but it is often very difficult at that point to determine whether the 
complaint falls into one of those categories. She noted that a decision to dismiss a 
complaint under s. 33 may be reconsidered by a different division of the Compliance unit 


at the request of the complainant. 


The Reporting Relationship of the Executive Director 


Ms. Frazee outlined the duties and responsibilities of the Executive Director. 
Principally, the person in that position manages the day-to-day operations of the 
Commission, taking leadership and direction from the Chief Commissioner and the 
Commission. The Executive Director reports to the full commission each month. Further, 
specific duties are delegated to the Executive Director from the Deputy Minister. The 
former exercises these functions in association with the Deputy Minister and the Chief 
Commissioner. Ms. Frazee acknowledged that the circumstances at the time when the 
Executive Director reported to the Deputy Minister was fraught with problems, including 
a blurring of the functions of the Chief Commissioner and the Executive Director. The 
Memorandum of Understanding between the Commission and the Ministry found at 


Appendix "E" to this Report is meant to prevent this from occurring again. 
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IV. The Standing Committee on Government Agencies’ Recommended Changes to the 


Ontario Human Rights Commission and the Ontario Human Rights Code 


Ontario is a province rich with a diversity of people, traditions and cultures, and the 
Ontario Human Rights Commission has played no small part in nurturing the equality and 
harmony we enjoy today. Since its inception in 1962, the Commission has been the 
vanguard of human rights in Canada, a model for all those who seek to, as the preamble 
to the Code states, "recognize the dignity and worth of every person and to provide for 
equal rights and opportunities without discrimination". The Commission must be 
permitted and encouraged to continue to protect the rights of the people of Ontario, and 
given every support in this endeavour. The Commission has undertaken many 
enterprises designed to address many of the concerns earlier discussed; notable among 
these are those which seek to boost the morale of its staff, including opening the lines of 
communication between management and staff and improving the quarters of the 


Commission. In general the Committee supports and encourages these initiatives; 
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specifically, the Committee makes the following recommendations to the Legislative. 
Assembly. 

RECOMMENDATIONS 
Maximum Penalty 
Testimony before the Committee indicated that the penalties available under the 
Code were insufficient to have any deterrent effect. This Committee agrees with this and 
suggests that the maximum penalty that may be imposed under s. 43(1) of the Code be 
raised from $25,000.00 to $1,000,000.00. 


The Committee therefore recommends: 


ie The penalties for violating the Code should be increased. 


Time Limits on Prosecution of Complaints 


The large majority of witnesses focussed on the issue of the backlog of complaints 
handled by the Commission. Certain witnesses went so far as to suggest that potential 


complainants and supporting organizations involved in offering assistance to complainants 
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are reluctant to advance complaints in the face of historic incidents of long delay. They 
noted that often the respondents have greater resources than the complainants and are 
better able to endure the lengthy interval between initially making the complaint and its 
ultimate resolution. The status quo is not acceptable and continued effort must be made 


to improve this situation. 


This effort may take several forms. One approach is to impose precise time limits 
on the processing and prosecution of complaints. The Commission, the complainant and 
the respondent would all be required to complete a given step by a certain time, thereby 
ensuring that there are no unexplained or unnecessary delays in the process. Default 
proceedings may be available in the face of failure to comply with specified time 
constraints. A closer analysis of what time limits would be appropriate to impose upon 


the stages of the process will be necessary. 


The Committee therefore recommends: 


Ae: In order to reduce the backlog of cases at the Commission, precise time limits for 
all parties should be imposed upon the complaint process with default proceedings 
available if these limits are not met. 
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Reporting to the Legislative Assembly 


Some concern was expressed that the Commission obtain greater independence 
from the government. At the same time the view was expressed that it was desirable to 


enhance the visibility of the Commission and the visibility of its accountability. 


In this respect the Committee recommends that the Commission report on an 
annual basis to a Committee of the Legislature. This reporting function would be simply 
superimposed upon the existing reporting relationship existing between the Commission 
and the Minister of Citizenship. The nature of these reviews, by and large, should be 


analytical, including a statistical review of the Commission’s operations over the past year. 


The Committee therefore recommends: 


3. The Commission should report on an annual basis to a Committee of the 
Legislative Assembly in addition to its current reporting relationship with the 
Minister of Citizenship. 


Systemic Discrimination 


A great deal of testimony before the Committee recommended that the 


Commission focus its energies on eradicating systemic discrimination. The Committee 
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concurs with this recommendation; however the Commission’s obligation to protect the 


rights of individual victims of discrimination should not be permitted to suffer. 
The Committee therefore recommends: 


4. The Commission’s commitment to the resolution of systemic discrimination must 
be reaffirmed and put into action. 


Support for Complainants 


It was noted by a number of witnesses that often the victims of discrimination are 
also the ones least familiar with their legal rights in that regard. It is necessary for the 
intake officers to be sensitive to the needs of the complainants in this regard and to be 
able to counsel them appropriately. The Chief Commissioner acknowledged this in her 
testimony, and told the Committee that such concerns were being considered in the 


recruitment of new intake officers. 

The Committee supports this approach of the Commission and recommends that 
it do all that is proper in order to ensure that complainants are given the necessary 
support. 


The Committee therefore recommends: 


5. More support should be given to complainants at the intake stage. 
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Recruitment Practices of the Commission 


Many deputations before the Committee expressed the view that the Ontario 
Human Rights Commission apply the most progressive standards possible in its hiring 
policy. The Commission through Ms. Frazee supported this position and have drafted an 
employment equity plan under which they intend to begin recruiting in the near future. It 
is the Committee’s recommendation that they do so at the earliest opportunity, and that 


in general the Commission always aspire to the highest standards of recruitment. 
The Committee therefore recommends: 


6. The Employment Equity plan drafted by the Commission should be implemented 
and the highest standards of recruitment should always be employed by the 
Commission. 


Public Education, Communications and Consultation 


We have seen that the Commission is reaching out to certain groups within the 
community to take advantage of their input when it is in the process of formulating a 
policy which would affect those groups. The Committee commends this consultative 
process. However, the Committee heard testimony which suggested that not everyone 
was sufficiently aware of the Commission’s presence, indicating that further community 


education was necessary. The Commission is not only empowered to educate the public, 
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but also is required to do so under the provisions of the Code.° It is the Committee’s 


recommendation that the Commission devote further energy to public education as part 


of a comprehensive policy to eliminate individual discrimination and to eradicate systemic 


discrimination. 


* This power and obligation arises from one or more of the following provisions of the 


Code: 


28. ‘It is the function of the Commission, 


(a) 


(6) 


(d) 


(f) 


(g) 


(h) 


to forward the policy that the dignity and worth of every person be 
recognized and that equal rights and opportunities be provided 
without discrimination that is contrary to law; 


to promote an understanding and acceptance of and compliance with 
this Act; 


to develop and conduct programs of public information and education 
and undertake, direct and encourage research designed to eliminate 
discriminatory practices that infringe rights under this Act; 


to inquire into incidents of and conditions leading or tending to lead 
to tension or conflicts based upon identification by a prohibited 
ground of discrimination and take appropriate action to eliminate the 
source of tension or conflict; 


to initiate investigations into problems based upon identification by a 
prohibited ground of discrimination that may arise in a community, 
and encourage and co-ordinate plans, programs and activities to 
reduce or prevent such problems; 


to promote, assist and encourage public, municipal or private 
agencies, organizations, groups or persons to engage in programs 
to alleviate tensions and conflicts based upon identification by a 
prohibited ground of discrimination; ... 


ey 

The Coopers & Lybrand Report recommended that a public education unit be 
established "to initiate and develop educational programs and materials in support of [the 
Commission’s] mandate to prevent discrimination". The Commission created its 
Communications and Education Unit in response to this recommendation, amongst 
others. In its 1988-89 Annual Report, the Commission outlined a number of strategies 
that it is developing in order to "broaden the scope and to extend the reach of its 
educational functions," including the development of educational training models and 
materials for internal and external use. Such programs are essential to the Commission’s 


goal of accessibility, the Committee believes. 


An Outreach program which would generally make all people aware of their rights 
and obligations under the Code and which would facilitate access to the Commission by 
ordinary people is recommended. In the course of doing so, the Commission may wish 
to more widely publicize decisions of the Boards of Inquiry and the courts. We 
recommend workshops sponsored by the Commission to sensitize people to their rights 
and obligations under the Code. Such workshops ought to be conducted in schools, in 


workplaces and in the community at large. 


The Committee therefore recommends: 


(he The Commission shouid enhance its communications, liaisons and consultations 
with the public, its clients and their constituency groups. 
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Publication of Procedural Manual 


The Chief Commissioner testified to the Committee that the Commission intends 
to complete a comprehensive procedural manual which will act both as a training tool and 
as reference material. It seeks to strike a balance between procedural efficiency and 


fairness and equity in the handling of disputes. 


It is desirable that all parties to the proceedings conform to this procedure. In 
order to ensure that the processing of complaints by the Commission is beyond reproach, 
to ensure that no party suffer any prejudice from not being aware of the procedure and 
to ensure that the operations of the Commission remain open and beyond reproach, such 


relevant material within this manual should be made available to the public. 


The Committee therefore recommends: 


8. The Commission should complete the comprehensive procedural manual referred 
to in the Chief Commissioner’s testimony and make this manual available to the 
public. 


Efforts to Decrease the Case Backlog 


Again focussing on a concern to decrease the Commission’s case backlog, 


testimony before the Committee recommended that a case management system be 
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implemented. The testimony of the Chief Commissioner indicates that the Commission 
is attempting to do so through the recruitment of an individual who will be responsible 
for undertaking a comprehensive case management review of the Commission in order 
to ensure that all issues pertinent to resolving the backlog including procedure, 
operations, jurisdiction, technology, etc., come to the attention of the Commission. 
Further, the Commission has undertaken to employ seven regional case co-ordinators 
who will be responsible for ensuring that cases proceed expeditiously and with equal 
treatment through the Commission. An automated case monitoring system is also being 


developed in order to identify bottlenecks in the case handling process. 


The Committee supports these endeavours and any others which ensure the more 


efficient processing of complaints. 
The Committee therefore recommends: 


9. The current endeavours to decrease the case backlog of the Commission should 
continue. 
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List of Recommendations 


The penalties for violating the Code should be increased. 


in order to reduce the backlog of cases at the Commission, precise time limits for 
all parties should be imposed upon the complaint process with default proceedings 
available if these limits are not met. 


The Commission should report on an annual basis to a Committee of the 
Legislative Assembly in addition to its current reporting relationship with the 
Minister of Citizenship. 


The Commission’s commitment to the resolution of systemic discrimination must 
be reaffirmed and put into action. 


More support should be given to complainants at the intake stage. 
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The Employment Equity plan drafted by the Commission should be implemented 
and the highest standards of recruitment should always be employed by the 
Commission. . 


The Commission should enhance its communications, liaisons and consultations 
with the public, its clients and their constituency groups. 


The Commission should complete the comprehensive procedural manual referred 
to in the Chief Commissioner’s testimony and make this manual available to the 
public. 


The current endeavours to decrease the case backlog of the Commission should 
continue. 
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Appendix "A" 


(1) Oral Submissions before the Committee 


The following organizations and individuals made oral submissions before the 


Committee: 


Monday, October 2, 1989 


Applin, Michael, co-author of The Ontario Human Rights Commission: Report on the 


Operational Review; The Coopers & Lybrand Consulting Group. 


Tuesday, October 3, 1989 


Amin, Karim, co-author of the Report of a Review of Recent Staffing Practices for Senior 
Positions within the Ontario Human Rights Commission; Director, Audit Branch, 


Ministry of Health. 


Gordon, Roger M., co-author of the Report of a Review of Recent Staffing Practices for 
Senior Positions within the Ontario Human Rights Commission; Acting Assistant 


Deputy Minister, Administration. 
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Bhaduria, Jag, Executive Director of the Canadian Council for Racial Harmony. 


Syed, Hasanat Ahmad, Editor and Publisher of New Canada. 


Radford, Benjamin, Co-ordinator of the Urban Alliance on Race Relations. 


Head, Wilson, President of the Federation of Race Relation Organizations of Ontario. 


Ryan, Major Patricia, Individual. 


Persaud, John, Individual. 


Wednesday, October 4, 1989 


Hernandez, Carmencita R., Chairperson of the Ontario Coalition of Visible Minority 


Women. 


LeBlanc, Phillipe, Individual. 


Lusher, Sylvia, Founder, and Silver, Abraham, Financial Secretary of Heritage of Children 


of Canada. 
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Cordice, John, Co-ordinator of the Durham Ethnic Parent Committee; Chairman of the 


Education and Research Committee, Ontario Black Coalition for Employment 
Equity. 
Upshaw, Fred, Vice-President, Treasurer of the Ontario Public Service Employees’ Union. 
Signoretti, Ken, Executive Vice-President, Veecock, June, Director, Human Rights, 
McClellan, Ross, Political Education and Legislative Director, and O’Connor, Terry, 
Executive Board Member of the Ontario Federation of Labour. 


Szoboszloi, Zoltan, Individual. 


Fromm, Paul, Director of the Canadian Association for Free Expression. 


Thursday, October 5, 1989 
Alam, Mubarka, General Secretary of the National Federation of Pakistani Canadians. 


Satok, David, Chairman, and Farber, Bernie M., Director of Research of the Joint 


Community Relations Committee, Canadian Jewish Congress, Ontario Region. 
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Dharmalingam, A., President, and Nambiar, Bala, Vice-President of the Organization of 


South Asian Canadians. 

Casas, Lidia, Community Legal Worker at West Scarborough Community Legal Services, 
Abramowicz, Lenny, Lawyer at Neighbourhood Legal Services, and Bateman, 
Elizabeth, Community Legal Worker, Bloor Information and Legal Services of the 


Inter-Clinic Work Group on Human Rights. 


Richardson, Robert, Executive Member, and Galabuzi, Grace-Edward, Co-ordinator of the 


Alliance for Employment Equity. 


Young, Ramona of the Committee for Racial Harmony in Schools. 


Bobb, Yvonne, President, and Wharton, Sinclair, Secretary of the Ontario Coalition of 


Black Trade Unionists. 


Permaul, Grace, Individual. 


Leeson, Elizabeth A., Individual. 


Johnson, Ken, Individual. 
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Friday, October 6, 1989 


Ubale, Dr. Bhausaheb, Individual. 


Wigle, John M., Individual. 


Batliwalla, Dr. Bapai, Individual. 


Williams, Roy, President of the Council of Jamaicans and Supportive Organizations. 


Wednesday, November 1, 1989 


Frazee, Catherine, Chief Commissioner of the Ontario Human Rights Commission. 


Wednesday, November 8, 1989 


Baker, David of the Advocacy Resource Centre for the Handicapped. 


Singh Bal, Manohar, Secretary, and Singh, Jasbir of the Ontario Council of Sikhs. 


Porter, Bruce, Co-ordinator of the Centre for Equality Rights in Accommodation. 
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(2) Whitten Submissions and Other Material Filed with the Committee 


The following is a list of the Exhibits filed with the Committee during this review of 


the Commission: 


Exhibit No. 


Exhibit No. 


Exhibit No. 


Exhibit No. 


Exhibit No. 


Exhibit No. 


Exhibit No. 


Exhibit No. 


Exhibit No. 


2/02/001 


2/02/002 


2/02/003 


2/02/004 


2/02/005 


2/02/006 


2/02/007 


2/02/008 


2/02/009 


HAKIM ABASSI - Letter dated 19 September 1989 with 
attachment. 


A.K. RAY, D.Sc. - Letter dated 20 September 1989 with 
attachment. 


CANADIAN COUNCIL FOR RACIAL HARMONY - Submission 
dated 3 October 1989 with attached brief dated April 1989. 


NEW CANADA - Letter dated 3 October 1989. 


URBAN ALLIANCE ON RACE RELATIONS - Submission dated 
October 1989. 


FEDERATION OF RACE RELATION ORGANIZATIONS OF 
ONTARIO - Submission dated 3 October 1989. 


Mrs. Major PATRICIA RYAN - Submission dated 3 October 
1989: 


JOHN PERSAUD - Submission. 


HERITAGE OF CHILDREN OF CANADA - Submission. 


Exhibit No. 


Exhibit No. 


Exhibit No. 


Exhibit No. 


Exhibit No. 


Exhibit No. 


Exhibit No. 


Exhibit No. 


Exhibit No. 


Exhibit No. 


Exhibit No. 


Exhibit No. 


2/02/010 


2/02/0141 


2/02/012 


2/02/013 


2/02/014 


2/02/015 


2/02/016 


2/02/017 


2/02/018 


2/02/019 


2/02/020 


2/02/021 
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ONTARIO COALITION OF VISIBLE MINORITY WOMEN - 
Submission dated 4 OCtober 1989. 


DURHAM ETHNIC PARENTS COMMITTEE - Submission dated 
4 OCtober 1989. 


ONTARIO PUBLIC SERVICE EMPLOYEES UNION - 
Submission dated October 1989. 


ONTARIO FEDERATION OF LABOUR - Submission dated 4 
October 1989. 


CANADIAN ASSOCIATION FOR FREE EXPRESSION - 
Submission dated 4 October 1989. 


ZOLTAN SZOBOSZLOI - Submission. 


GEORGE GIBBONS - Submission dated 2 October 1989. 


ARUN K. GUPTA - Letter dated 2 October 1989. 


MANUEL LINDEN - Letter dated 2 October 1989 with 
attachments. 


NATIONAL FEDERATION OF PAKISTANI CANADIANS - 
Submission dated 5 October 1989. 


CANADIAN JEWISH CONGRESS - Submission dated 4 
October 1989. 


ORGANIZATION OF SOUTH ASIAN CANADIANS - Submission 
dated 5 October 1989. 


Exhibit No 


Exhibit No. 
Exhibit No. 


Exhibit No. 
Exhibit No. 
Sai No. 
Exhibit No. 
Exhibit No. 
Exhibit No. 


Exhibit No. 
Exhibit No. 


Exhibit No. 


. 2/02/022 


2/02/023 


2/02/024 


2/02/025 


2/02/026 


2/02/027 


2/02/028 


2/02/029 


2/02/030 


2/02/031 


2/02/032 


2/02/033 
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WEST SCARBOROUGH LEGAL COMMUNITY SERVICES - 
Submission dated October 1989. 


ALLIANCE FOR EMPLOYMENT EQUITY - Submission dated 
5 October 1989. 


ONTARIO COALITION OF BLACK TRADE UNIONISTS - 
Submission dated 5 October 1989. 


ELIZABETH LEESON - Submission dated 5 October 1989. 
BHAUSAHEB UBALE - Submission dated 6 October 1989. 
JOHN WIGLE - Submission dated 6 October 1989. 
RICHARD BANIGAN - Submission dated 3 October 1989. 
B. BATLIWALLA - Submission dated 3 October 1989. 
COUNCIL OF JAMAICANS - Submission. 


ONTARIO COUNCIL OF SIKHS - Submission dated 8 
November 1989. 


CENTRE FOR EQUALITY RIGHTS IN ACCOMMODATION - 
Submission dated 8 November 1989. 


MARGARET MARLAND, M.P.P. - Letter dated 10 May 1989 to 
Mike Gage, Executive Director, OHRC from Anne Molloy, 
Director, Legal Services, OHRC. 
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Appendix "B" 


THE TERMS OF REFERENCE OF THE COOPERS & LYBRAND CONSULTING GROUP 
May, 1987. 


Reason for an Operational Review 


The commitments contained in the Throne Speech to dedicate additional resources and 
to strengthen the mandate of the Commission make timely a review of the Commission’s 
priorities, practices, and utilization of existing resources. 


Purpose of the Review 


The purpose of this operational review is to assist the Human Rights Commission and the 
Ministry of Labour to determine whether the human and financial resource utilization, 
administrative policies, procedures, and the structure of the Commission can be improved 
and streamlined to be more efficient, as well as more effective. The review will also assist 
in determining how the Commission, over both the short and long term, can enhance its 
ability to respond to the changing needs of its client communities. 


Terms of Reference 


In conducting the review, the consultant should emphasize but not be limited to the 
following: 


- review the priorities and procedures of the Commission with regard to its 
existing role and mandate. 


: “revisit and update" the 1985 study conducted by Coopers & Lybrand with 
regard to the organizational and operational effectiveness of the 
Commission, keeping in mind the pending changes which will result from the 
creation of a Race Relations Directorate and the anticipated development of 
a "systemic unit". 


review the organizational "culture" and its impact on Commission efficiency 
and effectiveness. 


- review the management processes within the Commission. 


- review the case processing method, with a view to improving case 
management and expediting the process. 


- review the management of human resources in terms of staff utilization, 
support, training, and development. 
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- review the internal information systems of the Commission as well as the 
ability of the Commission to communicate with "client" communities. 


- review the ability of the Commission to collect and process information to 
assist in determining trends, problem areas, etc. 


- review the mechanisms the Commission has in place to respond, on an 
ongoing basis, to the changing needs and priorities of the community it 
serves, both from a policy as well as an operational perspective. 


Scope 


Information gathering will be primarily from sources within the Ministry of Labour and the 
Commission. Consultation will also take place with Peter Robertson, Consultant, and 
information will also be exchanged with him as appropriate. In addition, the consultant 

will meet with representatives of O.P.S.E.U. to hear their views. | 


Deliverables 


A draft report will be prepared and delivered to the Deputy Minister of Labour as well as 
to Peter Robertson by July 15, 1987. 


The draft report will include but not be limited to" 
- findings and conclusions 
- recommendations: 
: changes to existing priorities, structures, and practices 
- human resource needs, allocation/deployment 
- future directions 


Following consultation, and revision of the draft report, a final report will be prepared and 
presented to the Deputy Minister by July 30, 1987. 
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Appendix "C" 
TERMS OF REFERENCE 


REVIEW OF RECENT STAFFING PRACTICES OF SENIOR 
POSITIONS WITHIN THE ONTARIO HUMAN RIGHTS COMMISSION 


(THE AMIN-GORDON REPORT) 


The Ontario Human Rights Commission was reorganized in 1988. As a result of this a 
number of new senior management positions were created. These positions were filled 
and none of the successful candidates was a member of a visible minority group. 
Complaints have been received in the Ministry of Citizenship and elsewhere by individuals 
and interested groups on the matter of non-hiring of visible minorities. In light of this and 
other allegations, the Minister has asked the Deputy Minister to review the Commission’s 


Staffing practices which followed the reorganization. 


Purpose 


To assist the Deputy Minister of Citizenship in his decision-making surrounding these 


issues by providing him with independent.and objective information. Further, to gather 


the relevant facts on these issues. 


Scope 


A) 


B) 


C) 


D) 


E) 


F) 
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Review the appropriateness of recruitment and selection methods and procedures 
followed with respect to the recruitment of all senior management positions within 
the Commission and the extent to which employment equity consideration played 


a role in these processes. 


‘Review all senior terminations which followed the re-organization at the 


Commission and examine the circumstances surrounding them. 


Examine the records and communications of the Commission on these issues. 


Review and assess all allegations regarding these issues raised by present and 


former employees of past applicants for senior positions with the Commission. 


Review any other issues related to the management of Human Resources within 
the Commission that are deemed to be germane to the principal enquiries as 


outlined in A & B. 


Review the use of new funds allocated to the Commission in 1988/89 and the 


proposed use of new funds allocated for 1989/90. 
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Conduct of Review 


Review team shall have unlimited and timely access to any record, evidence and 


personnel it deems appropriate. 


Reporting 


The review team shall report to the Deputy Minister of Citizenship on or before May 30, 


jpelees 


Composition of Team 


Karim Amin - Director, Audit, Health 


Roger Gordon - Director, Human Resources, Natural Resources 


May 15, 1989 
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Appendix "D" 


Employment Equity Policy: 


Recruitment and Selection 


September, 1989 
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1. Introduction 


The Ontario Human Rights Commission is committed to managing consistent with the 
principles reflected in the Human Rights Code. Our standard of operation is to be 
effective, efficient and equitable in our internal, as well as, our external activities. To this 
end, we will be involved on a continuing basis in looking at ways to improve all aspects 
of our organization. 


We are committed to having a workforce which is representative of the people of Ontario. 
Our recruitment and selection policies and practices will be designed and carried out to 
achieve this result wherever possible. Our vision is to be a leader in human resource 
management and development and in achieving a representative workforce across all jobs 
and levels. 


We are committed to all facets of employment equity programming with the specific 
objective of enhancing opportunities for all current and potential staff. In this regard we 
are prepared to undertake supportive, remedial and proactive initiatives which will 
enhance opportunities and assist in achieving the Commission’s goals. 


The operating objectives which follow reflect the Commission’s human resources 
management philosophy and specifically define how the Commission management will 
meet its commitments and be accountable in the areas of recruitment and selection. 


Senior management is accountable for employment equity progress and results. 
Management is responsible for the day-to-day implementation of the employment equity 
policy including communicating the policy to all employees and applicants, as well as 
ensuring that it is observed. 


Employment Equity Policy of the Page 1 
Ontario Human Rights Commission | 


(es 


Key Definitions 


Representative Workforce 


A representative workforce will be based on regional availability data which will be 
adjusted to take into account current under-representation. Availability will be 
reviewed annually. The Commission’s focus will be on racial minorities, 
native /aboriginal peoples, persons with disabilities, francophones, and women. 


Qualifications 


Applicants will be judged on a broad range of qualifications. The Commission is 
committed to recruiting and selecting qualified staff representative of a diversity of 
Ontario’s population. Accordingly, designated group status will be a factor in the 


selection process where employment equity goals dictate. 
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3. Recruitment 

3.1 Objective 

The Commission’s recruitment objective is to ensure a representative workforce. 

Diversity will be achieved through the removal of barriers and the use of special 

initiatives to identify and attract qualified designated group members for all types 

and levels of jobs in the organization. Regional needs and program unit needs will 

be recognized. Success will be defined through the achievement of numerical 

goals and the removal of barriers. 

3.2 Implementation Strategies 

To achieve the above objective the Commission is committed to - 

° Internal development and promotion 
The Commission is committed to the enhancement of opportunities for, and 
development of, all staff. This means investment in the skills of current staff 
and the provision of a variety of opportunities to provide growth and 
development. 

° A workforce analysis 
The Commission will undertake a workforce analysis to identify 
representation across job groups and levels of each of the designated 
groups. This will identify areas of under-representation and concentration. 

° The establishment of goals and timetables 
The information gathered in the workforce analysis will be combined with 
adjusted external availability data to provide the basis for the setting of goals 
and timetables. This will occur on a regional basis, across job groups and 
levels. 7 
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Recruitment (cont'd) 


3.2 Implementation Strategies (cont'd) 


The elimination of any barriers in the recruitment process 


The Commission will examine on an on-going basis the effectiveness and 
impact of its recruitment procedures. Any procedures which are found to 
have adverse impact on groups covered under the Code will be reviewed. 
Those not reasonable and bona fide willbe removed. For those procedures 
deemed reasonable and bona fide, accommodation short of undue hardship 
will be provided. 


Area of Search 


The Commission will undertake to ensure that its area of search criteria and 
outreach strategies maximize the recruitment of qualified representatives of 
the designated groups. In special cases, individual positions may be 
targeted for designated groups. 


Broad advertising and proactive recruitment approaches 


The Commission will use a variety of approaches in reaching potential 
candidates including ethnic press, radio and community groups and 
networks. 


Development of bias-free job descriptions and qualifications 


Job descriptions and qualifications will be reviewed on an on-going basis to 
ensure that qualifications do not act as barriers to designated groups and 
that duties and responsibilities are modified where necessary to 
accommodate designated group members. Physical demands analysis will 
be completed prior to filling any position. 
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3. Recruitment (contd) 


3.2 Implementation Strategies (cont'd) 


° The establishment of special measures 


The Commission will seek to adopt or extend a number of special measures 
to attract members of designated groups. These measures may include, but 
not be limited to, job sharing, flex time, permanent part-time, training 
positions, and outreach programs. The numbers and specific positions 
involved will be determined based on the workforce analysis and needs of 
candidates. The Commission will adhere to its own guidelines on 
accommodation. The Commission will examine the feasibility of various 
types of day care. 


O Communication 


The Commission’s position on employment equity and its human resource 
principles will be communicated to all staff and to the public at large. 
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4. Selection 

4.1 Objective: 

The Commission’s objective with respect to the selection process is to ensure 

fairness and objectivity and to include designated group status as one of the 

selection criteria to enhance representation. 

4.2 Implementation Strategies 

To achieve this objective the Commission is committed to - 

° Removing Barriers 
The selection process will be monitored to ensure that selection criteria and 
interview format and questions do not act as barriers to members of 
designated groups. Adverse impact will be assessed at each stage of the 
process. 

o Developing proactive approaches 
Selection criteria will include designated group status and will specifically 
reflect Current representation. Selection methodology will focus on an 
appropriate combination of skills, abilities, knowledge, and experience 
requirements. Interview approaches will be responsive to the candidate’s 
needs. 

° Training and staff in equity management 
Staff will receive regular training in how the Commission will implement 
equitable human resource practices. 
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5. Conclusion 


The Commission will undertake a workforce analysis and the establishment of 
goals and timetables. This information will be regularly updated on the basis of 
intake and exit data and changes in availability. The previous year’s performance 
will determine the extent of proactive initiatives required. The objective is that the 
Ontario Human Rights Commission have a representative workforce and be a 
leader in effective, efficient, and equitable human resources policies and practices. 
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Appendix "E" 
MEMORANDUM OF UNDERSTANDING 


MEMORANDUM OF UNDERSTANDING BETWEEN THE MINISTER OF CITIZENSHIP, 
ALSO DESIGNATED AS THE MINISTER RESPONSIBLE FOR RACE RELATIONS, 
MULTICULTURALISM AND THE ONTARIO HUMAN RIGHTS COMMISSION (hereinafter 
referred to as the "MINISTER") and THE CHAIRMAN’ (hereinafter referred to as the 
“CHIEF COMMISSIONER") ON BEHALF OF THE ONTARIO HUMAN RIGHTS 
COMMISSION.” 


i. PREAMBLE 


The Minister and the Chief Commissioner are committed to a strong and independent 
Human Rights Commission capable of efficiently and effectively fulfilling its mandate. To 
that end the Minister and the Chief Commissioner share the goal of establishing a~ 
relationship which ensures the responsible administration of the Commission and which 
reflects and reinforces the Commission’s independence to fulfil its mandate as laid out 
in the Human Rights Code, 1981. 


Hl. INTRODUCTION AND BACKGROUND 


1. This Memorandum of Understanding clarifies the objectives and sets out the 
relationship between the Minister and the Ontario Human Rights Commission 
(hereinafter referred to as the “Commission"). It sets out the roles of the Minister 
and the Chief Commissioner and the responsibilities of the Ministry on behalf of the 
Minister, and the responsibilities of the Commission. It constitutes a formal 
description of and agreement on the administrative, operating and accountability 
relationships between the Chief Commissioner and the Minister. 


2. This agreement does not supercede the provisions of the Human Rights Code, 
1981; nor does it limit the Commission’s independence to implement its mandate 
as laid out in that legislation. 


3. This Memorandum of Understanding shall come into force when approved by 
Management Board of Cabinet. Insofar as the Ministry of Culture and 
Communications provides finance and administrative services to the Ministry of 


“Chief Commissioner" means Chairman, as stated in the Human Rights Code, 1981, 
S. 26(3). 


The "Commission" means the persons appointed as the Commissioners of the 
Ontario Human Rights Commission. "Agency" means the public service staff of the 
Ontario Human Rights Commission. 
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Citizenship, including its agencies, the Minister shall ensure that such arrangements 
referred to in this document are carried out as agreed by the Commission and the 
Ministry of Culture and Communications. 


4. If the parties consider it desirable to amend this agreement they may do so by 
means of a written agreement, which is supplemental and forms part hereof after 
its approval by Management Board of Cabinet. 


o This Memorandum and any amendments thereto shall be reviewed upon the 
appointment of either a new Minister or a new Chief Commissioner, and a new 
Memorandum shail be executed by both parties. This Memorandum continues in 
effect until a new Memorandum of Understanding is executed and approved by 
Management Board of Cabinet. 


Ul. PURPOSE AND OBJECTIVES OF THE COMMISSION 

The role and authority of the Commission are established by the Human Rights Code, 
1981, which governs the interpretation of this agreement. The Commission operates 
within the scope of that legislation. 

The Commission is responsible for promoting and enforcing the provisions of the Human 
Rights Code, 1981, in accordance with the functions set out in section 28, inter alia, of the 
Code. - 

IV. ROLES AND RESPONSIBILITIES 


1. The Minister is responsible for: 





(a) reporting to the Legislative Assembly and its Committees on the 
activities, performance and expenditures of the Agency; 


(b) the preparation and carriage of legislative and regulatory provisions to the 
Code, after consultation with the Commission; 


(Cc) | encouraging compliance with the Code in the development of Government 
policy; 


(d) informing the Chief Commissioner of Ministry and Government financial and 
administrative policies, procedures and directions which could influence the 
operations of the Agency; 


(e) advising the Chief Commissioner and facilitating consultation with the 
Agency, as appropriate, where policy and program issues arise within the 
Ontario Government which are relevant to the Commission’s responsibilities 
or which may impinge on its jurisdiction; 
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(f) recommending individuals for appointment to the Commission; 


(g) receiving, reviewing and approving the annual budget request and plans of 
the Agency, for submission to Management Board of Cabinet; 


(nh) facilitating the communication of Commission guidelines to Government 
ministries. 


The Chief Commissioner, on behalf of the Commission, is responsible for: 


(a) | guiding the Commission in the carrying out of its functions as set out in the 
Code; 


(b) presiding at meetings of the Commissioners where the Commission makes 
decisions regarding the disposition of cases and the establishment of 
Commission policy; in the event of the Chief Commissioner’s absence, the 
Vice Chairman shall preside; 


(c) ensuring, through the Executive Director, that the Agency is operated in an 
efficient and effective manner; 


(d) ensuring, through the Executive Director, that the Agency staff are 
knowledgeable about and adhere to the relevant Ministry and Government 
financial and administrative policies and procedures; 


(e) — informing the Minister in a timely manner of issues or events that concern 
or can reasonably be expected to concern him in the exercise of his 
responsibilities; 


(f) providing the Minister with such information concerning the Agency’s 
operations as the Minister may require for reports to the Legislative 
Assembly and its Committees and for the development and review of 
Government policy, program and administration; 


(g) forwarding the prepared budget to the Minister for his consideration in the 
calendar year preceding the fiscal year in question, in accordance with 
Ministry timeframes and requirements; 


(h) — offering the Commission’s advice to the Minister on the skills, characteristics 
and qualifications that it believes candidates for appointment to the 
Commission should possess; 


(i) ensuring that, in the course of consultation with the Government, information 
that is subject to Government rules of confidentiality will be treated as such; 
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(j) at the request of the Minister, attending or making presentations before 
Cabinet, the Legislative Assembly or Committees of either on matters 
affecting the Agency. 


The Deputy Minister is responsible for: 


(a) in accordance with the addendum, providing the Agency with technical 
advice and common office services from the Ministry of Culture and 
Communications or other agencies of the Ontario Government; 


(b) reviewing, on behalf of the Minister, the proposed plans and performance 
of the Agency, and providing advice to the Minister. 


The Executive Director is responsible for: 


(a) the day-to-day operation of the Agency, and is accountable to the Chief 
Commissioner for this responsibility; in addition, the Executive Director is 
accountable to the Deputy Minister for the overall management of financial 
and personnel matters pursuant to delegated authority. The nature of the 
Deputy Minister’s delegation shall be agreed upon by the Deputy Minister, 
Chief Commissioner and Executive Director; 


(6b) preparing short- and long-range corporate plans, and capital and operating 
budgets for review and approval by the Chief Commissioner and, 
subsequently, the Minister; 


(c) establishing appropriate systems for the management and administration of 
the Agency, monitoring performance and taking action if required; 


(d) informing the Agency staff of relevant Ministry and Government financial and 
administrative policies and procedures; 


(e) — maintaining effective communication with the Deputy Minister and/or senior 
staff of the Ministry for the purposes of identifying issues, addressing 
financial and administrative matters and monitoring results against annual 
plans. 


FINANCIAL ARRANGEMENTS 


The Agency shall prepare plans and an annual budget to cover its financial 
arrangements for each fiscal year in accordance with Ministry requirements. The 
Ministry shall, at the request of the Agency, provide the Agency with technical 
advice in the preparation of plans, operational targets and an annual budget. 


VI. 


Vil. 
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The Agency shall prepare budget information in the format established by the 
Ministry for submission by the Chief Commissioner to the Minister. 


The Agency shall act within its approved budget; variations in expenditures beyond 
the approved levels and/or changes to the budget shall not be made without prior 
approval of the Minister or his delegate in accordance with Government policy. 


The Chief Commissioner shall provide the Minister annually with a three-year plan 
that highlights priority issues and objectives in conjunction with its proposed 
budget and shall report periodically on the achievement of results; any proposed 
changes to the plan shall be communicated to the Minister. 


The Minister shall inform the Chief Commissioner in writing of the Agency’s 
approved annual budget and any subsequent changes as soon as possible after 
their approval. 


The Agency shall abide by the financial policies expressed in the Management © 
Board of Cabinet Directives and the Manual of the Office of the Treasury for all 
related activities, except as otherwise provided in this Memorandum. 


AUDIT ARRANGEMENTS 


At the request of either party, the Agency shail be subject to comprehensive audits, 
as scheduled through mutual agreement of the Minister and the Chief 
Commissioner. 


The Agency shall be subject to audits by the Provincial Auditor. 


The Chief Commissioner shall provide the Minister with a prior copy of all 
correspondence to the Provincial Auditor in response to the findings, conclusions 
and recommendations of the Provincial Auditor. 


The Chief Commissioner shall advise the Minister, at the Minister’s request, on the 
status of any outstanding audit recommendations. 


ADMINISTRATION 


The Agency is subject to all administrative policies in the Management Board of 
Cabinet Directives and Guidelines and the Ontario Manual of Administration 
Volume II and Volume II Supplement, except as specifically provided in this 
Memorandum. The Agency shall adhere to the Ministry’s Manual of Administrative 
Policies and Procedures and Ministry directives, except as provided in this 
Memorandum. Particular program delivery requirements that differ from those of 
the Ministry and require the application of different administrative policies and 


Vil. 
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procedures are subject to mutual agreement between the Ministry and the Agency, 
and to Management Board of Cabinet Directives and requirements. 


Unless otherwise agreed, the Ministry, through the Finance and Administration 
Division of the Ministry of Culture and Communications, shall provide the Agency 
with the services described in the Addendum. 


OPERATING RELATIONSHIPS 


The Minister and Chief Commissioner shall meet quarterly or more frequently as 
deemed desirable, to discuss affairs of the Agency, including such matters as 
budget, objectives, plans, procedures, and overall policy agenda. 


To facilitate information exchange and planning, senior staff of the Ministry and the 
Agency shail liaise on matters of common interest. Information from these 
meetings will be available to the Minister, Chief Commissioner and Deputy Minister. 


The Ministry shall consult with the Agency about any Ministry educational activities 
which aim to ensure that other ministries are apprised of the scope and provisions 
of the Code. 


The Ministry shall consult with the Agency regarding any plans for conveying 
information to the public regarding the Code. 


The Ministry shall be provided with a copy of Commission policy statements or 
guidelines at the same time or before the Commission circulates them to 
Government and/or the public for comment. 


The parties acknowledge that the establishment of the Race Relations Directorate 
within the Ministry has resulted in the RRD carrying out activities which overlap the 
enumerated functions of the Commissioner set out in the Code. The Commission, 
however, shall perform all of its functions as set out in Section 28, and will 
determine and order its priorities in line with its legislative mandate, especially as 
articulated in the Preamble to the Code. 


It is recognized that the Agency and the Race Relations Directorate may both be 
involved with some issues and that the development of joint initiatives may be 
pursued to promote racial equality and to prevent or reduce racial tensions and 
conflict. 


In light of the common interests of the Commission and the Race Relations 
Directorate, members of each organization shail meet not less than quarterly to 
review matters of common concern, and exchange information. The substance of 
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these discussions shall be reported to the Chief Commissioner and the Minister for 
consideration at their meetings as provided for in Part ViII(1.) of this Agreement. 


"BOB WONG" "01 - 25 - 1990" 
Minister of Citizenship Dated 

"CATHERINE FRAZEE" "01 - 25 - 1990" 
Chief Commissioner Dated 


Ontario Human Rights Commission 
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ADDENDUM TO THE 
MEMORANDUM OF UNDERSTANDING BETWEEN 
THE MINISTER OF CITIZENSHIP AND 
THE CHIEF COMMISSIONER 
OF THE ONTARIO HUMAN RIGHTS COMMISSION 


Unless otherwise agreed by both parties, the Ministry of Culture and Communications will 
provide the following services to the Agency: 


accommodation services and telephone installation and maintenance; 
purchasing of goods and services; 

stationery and office supplies; 

fleet management; 

mail handling, both within and external to the Ontario Public Service; 
courier services; 

records and forms management; 

distribution centre services for corporate mailings; 


advice on office automation, telecommunications, computer systems and 
related technologies; 


liaison with central agencies (e.g. preparation of Management Board of 
Cabinet submissions); 


financial transactions, bookkeeping, accounting and budget control systems 
and procedures; 


co-ordinating processes such as allocation/estimates, MBR, base review, 
etc.; 


all centralized payroll and benefits input (IPPEBS) for classified and 
unclassified staff; 


reconciliation of classified and unclassified payroll; 
: z . » 
internal audit services; 


provision of French-language-services advice and analysis; 
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N.B. the costs of goods and services identified by an "" above, may be charged back 
to the Commission. 


Unless otherwise agreed, the Agency shall assume responsibility for, and make its own 
arrangements with respect to the following: 


personnel services: classification services, staff relations, recruitment, 
training and development, employment equity, occupational health and 
safety, human resources planning, benefits counselling, organizational 
design and salary administration; 


acquisition of professional services, including creative and marketing 
services, and expert advice for the purpose of case disposition; 


communications and public relations, including media monitoring and desk- 
top publishing services; 


library, research and archival functions; 


file investigation for the purpose of the Freedom of Information and Protection 
of Privacy Act, 1987. 


VI. Dissenting Opinion of New Democratic Party Members of the Committee 
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April 5, 1990 


Standing Committee on Government Agencies' 
REVIEW OF THE ONTARIO HUMAN RIGHTS COMMISSION 


Additional Comments Submitted By New Democratic Members 
of The Committee 


New Democratic members of the committee regret that this 
report is not as comprehensive as it should have been. 

We attribute this failure to the fact that government 
members of the committee used their majority to block the 
calling of certain witnesses, in particular the former 
Chief Commissioner of the Ontario Human Rights Commission 
Mr. Raj Anand. 


We believe this action to be a violation of the original 
promise by the government for a far reaching and 
comprehensive inquiry and of the resolution tabled by the 
Government House leader to establish this inquiry. 


We regret that the Liberal members have prevented this 
committee from doing its assigned work. 
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